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Sir: 



This document is submitted in support of the Pre-Appeal Brief Request for Review 
filed concurrently with a Notice of Appeal in compliance with 37 C.F.R. 41 .3 1 and with the 
rules set out in the OG of July 12, 2005 for the New Appeal Brief Conference Pilot Program, 
which have been extended indefinitely 

A petition for a one-month extension of time is filed herewith. If any fee or further 
extension of time for this request is required, Applicants request that this be considered a 
petition therefor. The Commissioner is hereby authorized to charge any additional fee, which 
may be required, or credit any refund, to our Deposit Account No. 50-0220. 
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REMARKS 

Applicants hereby request a Pre- Appeal Brief Review (hereinafter "Request") of the 
claims finally rejected in the Final Office Action mailed July 7, 2006 (hereinafter "Final 
Action"). The Request is provided herewith in accordance with the rules set out in the OG 
dated July 12, 2005. 

Applicants respectfully submit that the rejection of the currently pending claims is 
clearly erroneous because many of the recitations of the pending claims are not met by the 
cited references for at least the reasons discussed herein and in Applicants' previously filed 
responses of April 18, 2006 and September 16, 2005, for example. Therefore, Applicants 
respectfully request review of the present application by an appeal conference prior to the 
filing of an appeal brief. In the interest of brevity and without waiving the right to argue 
additional grounds should this Petition be denied, Applicant will only discuss the recitations 
of independent Claims 6 and 15. 

Independent Claims 6 and 15 are Patentable 

Independent Claim 6 stands rejected under 35 U.S.C. § 102(b) as being anticipated by 
U. S. Patent No. 6,078,073 to Habu et al. (hereinafter "Habu"). (Final Action, page 2). 
Independent Claim 6 recites, in part: 

forming a pattern comprising a pair of mesa regions on a substrate; 
forming a first insulating layer on the pair of mesa regions; 
forming a second insulating layer on the pair of mesa regions and the 
substrate; 

forming a capping layer on the second insulating layer; 

patterning the capping layer and the second insulating layer together 
such that parts of the first insulating layer that were covered by the second 
insulating layer are exposed without exposing the mesa regions under the first 
insulating layer; 

... (Emphasis added.) 

Independent Claim 15 includes recitations similar to those of Claim 6 reproduced above. 

The Office Action alleges that the insulating film 4 and the insulating layer 7 shown 
in FIGS. 7 A and 7B of Habu correspond to the second insulating layer and the capping layer 
recitations of Claim 6, respectively. (Final Action, pages 2 and 3). The Final Action further 
asserts that Habu illustrates patterning the insulating film 4 and the insulating layer 7 together 
in FIG. 7C. (Final Action, page 3). 
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Applicants respectfully disagree that Habu teaches patterning the insulating film 4 and 
the insulating layer 7 together as alleged in the Final Action. As shown in FIG. 7C, the 
insulating film 4 is not patterned when the insulating layer 7 is patterned. In fact, Habu 
teaches that the insulating film 4 is patterned initially as part of forming the gate electrode 2 
(Habu, col. 9, lines 1-9) and is specifically designed so as not to be patterned when the 
insulating layer 7 is patterned later. (Habu. col. 15, lines 4 - 25) . 

Moreover, independent Claims 6 and 15 further state that the "parts of the first 
insulating layer that were covered by the second insulating layer are exposed" when the 
capping layer and second insulating layer are patterned together. The Final Action alleges 
that the oxide film 3 corresponds to the first insulating layer. (Final Action, page 2). 
Applicants respectfully submit, however, that when the insulating film 4 (alleged to 
correspond to the second insulating layer) is patterned, that no portion of the oxide film 3 that 
was covered by the insulating film 4 is exposed. This is illustrated, for example, in FIG. 3 A 
of Habu. At col. 9, lines 1 - 9, Habu explains that the insulating film 4 and the oxide film 3 
are patterned together to form the gate electrode 2. Once the gate electrode 2 is initially 
formed, no portion of the oxide film 3 is exposed. Habu explains that a sidewall oxide 3* may 
then be formed on the side surface of the gate electrode. (Habu, col. 9, lines 4 - 7). In sharp 
contrast with the recitations of Claims 6 and 15, however, the sidewall oxide 3 1 was not 
previously covered by the insulating film 4. 

Accordingly, for at least the foregoing reasons, Applicants respectfully request that 
the present application be reviewed and that the rejection of independent Claims 6 and 15 be 
reversed by the appeal conference prior to the filing of an appeal brief. 

Respectfully submitted, 

D. Scott Moore V 
Registration No. 42,011^ 
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Myers Bigel Sibley & Sajovec 
Post Office Box 37428 
Raleigh, North Carolina 27627 
Telephone: (919) 854-1400 
Facsimile: (919) 854-1401 



